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ttd.-v3- Derrick Harpe Howlett No. 18 etc, et al DUrrY, J 


Ataka & Co 


Filed o rd er p ranti.ng nd jouTT!nmt. o f deft . and thlrd -pty pl tff . notice to 

9-2 8-71. Puffy. J. ’ 

Fi le d affdv t. of rcrvi.cc by K l 1. a O' Connor that 
cro33-ce^plaint, as indicated. 

rllcfaTfrivt. qj-h notice of_noti.cn _bydeft.3_._nnd third-party pltffa. 
fo r in ardor conpeliinE thlrU-i>~>rty deft, to answer certain l nttrrwi 


:he. served answer, end 




Vilnd jfrdrt. by Rnynond S. Jackson, Jr. in opposition to pltf f '3 n otion for 

gunne ry .Indrrent against rioft. derrick barge Hewlett, Inc. 

Filed _deft3_ , _re'norandijn jn ot position to pltff 'c notion for surn ary ju dfyicnt, _ 

or, alternatively . to strike rirfet' Uoffsa dcicnr-cs._ 

Filed stip & order that rieftAt notion for _ an. order conpolilPR. thlrd-pty deft.., 

Ihhor SUredorinp Co., I"c. to answer in terrors. ra t. 10-12-71 is_ 

odder, rn-d to 31-9-73. P0FF7. J. . _ . " * . _ 

File 3d *2';r ~Wn fw~t ITT" er-thc " 1 /i*— drf ts j- Iri-b-ian-line-j-lnci-^mi-' c-tet-» - 

"TRFilfTinnnnTOTrSCnC^ , ail. toaii:iwiF cress- etc. Iff— extend-d-tc- 


Filed A HT'fTT. of t hlrd-pty deft., ifaher Stevedoring Co., Inc. I o c. 

hy_thixd-p ly_dc ft •_ Interna t' one 1 Cargo. Denr Bureau, Inc. 

Filed n'- no e ndorsed on potion filed 10-9-73. The parties havin- e 

to tho r elief rfr picstcd. the notion i3 deemed withdrawn. PlifY 

’3 Filed.. Prdpr .1bat_tbird-pty. deft, i iaher Stevedoring So, Inc. nor- 

defta. int eroe rs. _ within I-O- days fron tb e date of this ^rder 

rUFTY, J. nailed not! 

"f fief 'third -pty~«rcf l •“ rVib.er S 
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DUFFY. J 
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Klwani, Carey, Locaoer^ .*< O'Brlra- Kirlin" " “ 
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Bighan, En,-lar, Jones 4 Houston 




MOTION FOR SUMMARY JUDGMENT 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ATAKA & CO . , LTD . , 


-against- 


Plaintif f , 


Index No. 71 Civ. 1503 
(MEF) 


DERRICK RARGE HOWLETT NO. 18, its 

engines, boilers, etc., M. P. HOWLETT MOTION FOR SUMMARY 
INC., and EDWARD WITHAM, JUDGMENT PURSUANT TO 

RULE 56 F.R.C.P. 


Defendants and 
Third-Party 
Plaintil j. 


-against- 


ISTHMIAN LINES, INC., STATES MARINE- 
IST! IAN AGENCY, INC., MAHER STEVE- 
DORING JMPANY, INC., and INTERNATIONAL 
C iRGO GEAR JUREAU, 1JC., 

Third Party 
Defendants 

■=and- 

THE HOME INSURANCE COMPANY, 

Third Party Defendant 
and Fourth Party 
Plaintiff, 


-against- 

F I REMAN ' S FUND INSURANCE COMPANY, 

Fourth Party 

i Defendant. 


SIRS 


PLEASE TAKE NOTICE that upon the 


affidavit o' MARTIN^B. MULROY, svorn to the 15th day of 
August, 1973, and on all the pleadings and proceedings here- 


Motion for Summary Judgment 


tofore had herein, the undersigned will move this Court at a 
stated term thereof for the hearing of motions, to be held in 

the I'nited States Courthouse, Foley Square, New York, New 
York, on the 4th day of September, 1973, at 10 o'clock in 
the forenoon of that day or as soon thereafter as counsel 
can be heard, for an order granting summary judgment in fav- 
or of the plaintiff md against the defendants DERRICK BARGE 
HOWLETT No. 18 and M. P. HOWLETT INC., striking defendant's 
defense of the $500 per package limitation, and referring 
the matter to a Commissioner for amount of damages, and 
for such other and further relief as to this Court may seem 
just and proper. 

Dated: New York, New York 


August 15, 1973 


Yours, etc., 

HILL , RIVKINS , McGOWAN & CAREY 
Attorneys for plaintiff 
Office and P.O. Address 
96 Fulton Street 
New York, New York 10038 


THATCHER, PROFFITT, PRIZER, CRAWLEY & WOOD, Esqs. 

Attorneys for defendants 

Office and P.O. Address 

£0 Wall Street 

New York, New York 


KTRLI” , CAMPBELL & KEATING, Esqs. 

i rneys for 3rd party defendants, Isthmian Lines 
Iiiw. ar States Marine-Isthmian Agency, Inc. 

Office and P.O. Address 

120 Broadway 

New York, New York 
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DANIEL J. COUGHLIN, Esq. 

Attorney fur 3rd party defo ndan't, • International 
Cargo Gear Bureau, Inc. 

Office and P 0. Address 
110 William Street 
New York, New York 


HILL, BETTS & NASH, Esqs. 

Attorneys for 3rd party defendant, Maher Stevedoring 
Company, Inc. 

Office an.! P.0. Address 
1 World Trade Center 
New York, lew Yrvk 


BIGHAM, -GLAR, JONES & HOUSTON, Esqs. 

Attorneys for 3rd party defendant. The Home Insurance 
Company 

Off..ce and P.0. Address 
99 John Street 
New York, New York 


r 


k 


\ 
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AFFIDAVIT OF MARTIN B. MULRGY IN SUPPORT OF MOTION 

I 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

\ 

SAME TITLE 


STATE OE NEW YORK ) 

* : SS : 

COUNTS OF NEW YORK) 

MARTIN B. MULROY, being <? .ly sworn deposes and 
says: , .. 

I am an attorney and member of. the _’irm of Hill, 
Rivkins, McGcwan & Carey, attorneys for the plaintiff 
herein and I have been in charge of this litigation from 
its inception and am fully familiar with all the facts 
herein set forth in support of plaintiff's motion for 
partial si’ mary judgment pursuant to Rule 56, F.R.C.P. 

Plaintiff purchased a revacycle completing machine 
from Gleason Works pursuant to Invoice No. 3-1829 dated 
3-31-70 attached hereto, made a part hereof a^d marked 
exhibit "A". 

The case containing this machine, weighing 24,800 
pounds, was delivered to States Marine -Isthmian Agency, Inc. 
at Erie Basin Terminal on April 3, 1970 pursuant to the Dock 
Receipt attached hereto, made a pa~t hereof and marked 
exhibit "B". 

The testimony by deposition of Charles C. Lewis, 


0 
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Jr., the dock boss employed by States Marine -Isthmian Agency, 
Inc. on April 3* 1970 was as follows in connection wit* this 
matter: 


Q What connection did you have with these 
two pieces of freight? 

A We just put it on the deck of the HOWLETT 
and I was going to have it put on to the 
stock boat number 43, Hughes 48. 

Q Did you order the two pieces of cargo to 
be placed on HOWLETT No. 18? 

A We took them off. I think it came by 

truck, I'm not sure. As the truck comes 
in we take the freight off and we land 
it on the deck and then w< transfer it 
later. 

0, Transfer it to where? 

A To the stock boat. 

Q Did you give Mr. Witham any orders in 

connectiorf with these two pieces of freight 
on April 3, 1970? 

A He just leaves them on his deck until we 

have time and we shift it. But tbf’n he was 
supposed to go for a test, to test the boom. 


Q Did you give him any orders then in 
connection with this cargo? 

A I told him to take it off because 

we werr> going for the test. He had 
told me that it would be better for 
him — he could use it as stability. 

The next I heard it was in the dr" ok. 

* * 


* 
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Q As near as you can recall, would you 
state just what the conversation wrs 
between you? 

A He had told me that he was going to 
get the test and I told him to ^e on 
the safe side, "take it off." 

Q What did he say to that? 

• 

A He sa?i, "No, I think it's better if 
I leave it on and use it to keep it 
stable." We used to rent them out too, 
you see. 

Any time he was giving out we also 
took the freight off. In other words, 
y time we left the terminal the barge 
was clean. The train was clean. But 
he was only going across. 

Q You recall specifically that he asked 
that the cargo remain on there? 

A Yes. 

Q For his own purpose, that is for the 
stability of his crane? 

A Yes. 


The defendants 1 arrangements for the lease of 
Derrick Barge No. l8 to the steamship company are set forth 
in a Memorandum of Agreement attached hereto, made a par t 
hereof and marked exhibit "C". 


As to the merits of this motion the attention of 
the court is requested to page 2 of such Memorandum where 
in the General Provisions the parties recogn" "ed Howlett’s 
right to use the crane away from tnis steamship company's 
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operations and Howlett's responsibility for proper certifi- 
cation of the crane. 

The certificate issued based on the inspection 
of April 6 , 1970 and the two communications by the inspector 
present at the time the cargo was lost overboard are 
attached hereto as one exhibit, made a part hereof and 
marked exhibit "D". 


The court will note E. H. Johanson's comment that 
some on deck material did move overboard "at the time the 
barge was in a listed condition." 


On deposition Mr. Johanson testified as follows: 
* * * 


Q Did you have any discussions with r. Witham 
with regard to the cargo that was on board 
the Derricx Barge No. 18 ? 

THE WITNESS: I mentioned it and he thought 
it would be all right. 

Q Do you recall in what fashion you mentioned 
it? 

A No. 


Q 

! 

4 

• A 

Q 


You simply brought to his attention that 
there was cargo *n the deck of the vessel? 

Yes, an he expressed something that he 
thought it would be all right. 

Why did you mention it to him? 

I know the barge will list when they load 
over the side. r ' , 







A 


A 12 

Affidavit of Martin B. Mulroy 

Q Did you say that also when y'ou mentioned 

this to him? 

A It's common knowledge. 

* * * 

The crane operator Edward J. Witham furnished a 
written statement of events which has been typed for easy 
reading and both forms are attached hereto, made a part 
hereof and marked exhibit n E”. 

The carriers regular fora bill of lading referred 

\ * 

to in the dock receipt is attached hereto, made a part 
hereof and marked exhibit "F" . 

It is plaintiff's position to the court that the 
foregoing facts represent a prima facie case on the issue 
of liability as against the defendant Howlett and such 
defendant was not engaged by the Carrier in the performance 
of service under the bill of lading contract at the t 4 me 
plaintiff's cargo rolled off the Marge so as to exclude them 
from any right to a package limitation of liability. 

There is no genuine issue of fact as to the terms 
of the contracts and what Witham was doing when the cargo 
was lost overboard. The only Issues are in defendants 
claims against third parties. 

Since the machine was recovered from the water and 
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repaired by its manufacturer plaintiff's action is for the 
cost of repairs claimed at $84,845.75. 

WHEREFORE plaintiff respectfully petit ons the 
court to grant plaintiff's motion for ^summary judgment 
against defendants Derrick Barge No. 1& and M. P. Howlett 
Inc. striking their defense of the $500 limitation of 
liability provision of 46 U.S.C.A. §1304 or otherwise, and 
refer this matter to a Commissioner for assessment of damages. 


Qu» -tf in .ueanj count/ 
Certifies t flit. i. unit iorr. county 
CaamiMion expires March 30, 1974 



Sworn to before me this 

.ulay of August, 1973* 






EXHIBIT A — INVOICE NO. 3-1829 DATED 3-31-70 ANNEXED 
TO AFFIDAVIT OF MARTIN B. MULROY 















Reason Works 


INVOICE 


1CCC CN.VESS.TY AVE ROCHESTER, N.Y. 14603 


foATC 


ICUITOMCN OROiH NO. 

.* *1 :> '*S» l T 


v -:i . ;dv, ).9S* 


CORRKSRONOCNT 


' w. Wk- r 

iBwiimi i -- 


TERM S: 

ROCHESTER. N.Y. 


SOLD TO 

& Co. , Lid. 

15-22. Ni.’lii’d 2-Cbomo 


Nakb-xu 

IMgeya. JAPAN 


•NIWNI INSTRUCTIONS* 


SCNSOUtCO OATS 


SHIP TO 


/f 

I r 


OUR ORDER NO. 

M-746&3G 


Frtfs 2 

INVOICE NO. 

, INVOICE OATS 

SHIRRED VIA 


3-1829 

3-31-70 

Schuster 


Ws hsrtby csri.:/‘iHsl thsts goods wsrs produced in complisncs with oil Applicable requirements of Sections 6,7, sod 12 of ih# 
fha Uber Si.AC.rdi AO u m add, Mid <d raguUlioAi Mid ordoi ol IK. U. S. O.pMimMU cl l.ber iiucd under Sctlion 1 4 ihcrcol. 


ITEM 

NO. 

OUAN. 

ORD. 

-■ - — i — — - — , ■ ■ - ■ + 

DESCRIPTION • 

UNIT RRICK 

OUAN. 

SHIR 

OUAN. 

DUE 

TOTAL 



DEVELOPMENT: Z-SW)! 






Ejclr 

’ -*• I 






T 

Complete act of wrenches * [ 

N/C 

1 

0 

JJ/C 


4m 

• 

Injun Eirran^craontEi, 15 tooth, Including indcac pLato, 

Gar.r va plain r, sa>*.2 Genova clrivo pia plat e a i $ 

613.75. 

2 

0 • 



i 

Scrcv/ typo eMp c envoy or 

i, *180. 00 

1 

0 

1,U£V..C0 


2 

Lift entna for 13 to 18 teeth* . ! 

i 

215. 00 

2 

c 

ftjO.CO 


1 

Automatic, Inador tor cosoplnting Goar 4133jl-C32M 
on both side? 3 o£ machine, including tv/o loader unite and 
!wo ti&lnader unit:;, but lew: blank znag&uinu if 

i 

38.255. 00 

1 

0 

36,2p3.00 


1 

Additional charge for furnf.fbing cpuniril lirnijt r.v?iteli 

1a blank chutor., ca machine will shut off at ind o.' 

cvCiiej cyclt. v/fc.eja thoxo arc foo/or than thru}: blsujks 

in either cimtn ! 

1 

330.00 

1 

0 

33-3.00 

1 

1 

Armsgisr/ioiit fear ?.l*' ci-.motcr completing sutlers 
including cutter au-'pc-'-'.-i and burring attncjunootn 

2,850. 00 

3. 

Sea 

0 

?A£0 

2,5:0.C0 

a 

~d* 


OUR OROCR NO 

M-74G83C' 


r> 




1 O • Nik 


•«»» • aoctu »• 


Exhibit 



Exhibit 
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G'eason Works 

1000 UNIVCJSITY AV£. ROCHtSTH. N.Y. 14603 


INVOICE 


; v'.-v-M V?69 


. CO»BIIPO«DCNT » SS.-V'J'IJ - '•* 

w s&mmm r 


TERMS) 

F.O.B. ROCHESTER. N.T. 


• U'^53? Toyota 

SOLD TO 

A Lika £; Co. . Ltd, 
I5-7.2., NiahiU 2-CJism« 
K&kP-Ku 
IV.j-oyr., JAPAN 


p!>r.a o 

INVOICE NO. 

INVOICE DATE 


OUR ORDER NO. 

M-74033C 


3-1629 


INVOICE DATE 3-31-70 

•Hif'PEO VIA SChUBtejP 


ITEM OUAN. 
NO. ORO. 


CD ^ 


DESCRIPTION • 

, 1 

I 

Cuttn- offset Lbtr.uro i.uculdiug fcr.r o£xi:«t t»l«!k 

i 

t 

S'-’fc of nt.cccu&vy pwUeya iir.d heitn for oao Adj&liioaal 
ulowor cutter cyocd •. | 

i 

i 

pi.ir Vurrixi- tool fij:Liroa for 21" liionjuio r cutters 

i * 

Eivrring tool clvii'jioning Cirituro 

■ / . i 

Cutter handling davico for 21" diumutcr cutters 

• I 

* .• I 

MachLoo b£ tllfts indicator ao&ombly ! 

• i 

* •• i 

C uttar transfer fixture for all diameter eultejra 


1 Automatic production counter 

i 

I 

2 Air bore iuspoctica device ! 

•* I 

I 

1 CuUat torque wr«acl\ for cutter lockup adjustment 

i 

1 SI! PORT BOXING - ! 


V. W-eby t»r.iy tKw kKaaa (Mu vm piiduc' in canolUnt* with *3 app'icaU* racuitaiTanii at Saaiaat 4,7. and 12 al lha 
Fait Labac Standard* An aa aaiaadad. and al raculniiani and ardan al iba U. S. Dapartaianl al labat iaauad vndar Saoian 14 itwraal. 



OUAN. 

SHIR 

OUAN. 

DUS 

TOTAL 

270, 00 

1 

0 

270. 00 

195.00 

W 

X 

0 

133.00 

535.00 

$ 

1 

0 

5S3.CO 

7C. 00 

1 

0 

70. CO 

12C.C0 

1 

0 

120.00 

145. 00 

1 

0 

145.CO 

135. 00 

1 

0 

133.00 

260.00 

1 

0 

£.i0.00 

245, 00 

2 

0 

490.00 

75. 00 

1 

0 

73.03 

t # 145. 00 

53 Pn^a U 

1 

0 

1,145. CO 


l«Hd« on OCA WO 

1 M-74CG3C 


CO IAN. • 


Ml 



/ 


* -S' - 2*: uw | Lild* 

15-22* Nishi.U 2*C2>cmv 
Nr. s oy-i, j A iV* W 


DESCRIPTION 


•-‘t-c laafrtieiiwc, c?£ft£r«a»c* ftr.tl pxiatvj :xia:uriftl 
L-a rJuxa (3) ccyii’.irt - Or.e Jl) ::ct by iirmc.Jt sjireci. «<j> 
Atahr., N.i;*oyva cfvicc, %tr.c tiva other two (».) {jato m£ls 
fc::e nvj.;I:lnc» at tirc^i of chipraeaf. 


CASE UARKIA'CS: 


Stoncii e .-.cL pacj 
aidoa aad top asj 


f'vQoc* oa all four 
follov.’a; 


> \ 


/ V 
/p 45337 \ 

\ / 

V/r 


1 1/. GOYA 


LOT: 6772 


KSAOS JW U.S.A. 


h‘ 4 rw7£C*2^1i Lie 
Cc!»S «23 B # 715-2 
Uofc por ifciva lia'v- 


H/uriag runofi c o •• c ?03 cocci pert si, cc.ticfnctbry for produel 
io be returned with m.-.rUssf., oh ip tho.-o vrs'xi*. raiclsiao i;s a 
r.tarkr.5 “U'v iT.r.v-I-j gcuss «I231-0^202 , L 
Jee tor znaclaviie runolf 200 dievc-Hial side ^.er..- part No. 
£1331-03202, received 12/5/6 9, CorigicrarncnC No. 2709. 


/i j/i - 


w« hereby certify thel there 
l« Ubor Stendordt Aclum 


were produced in compUnco with ell eppliceble requirement! of Section! i, 7, end 12 of the 
. end of repuielioni end erderi of the d S. Depertmont of Ubor iieued under Section 14 thereof 


I 
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Exhibit 


C'eason Works 


IRSIIY AVE. ROCHESTER. N T. 14603 


io _ trsii 

I U» I c “ 

:y> 


C,- A 5337 

| SOLO TO 

A taka *< Co. , Ltd. 

Ilyo’in Hide. 

15-22, Niahiku 2-Chomp, 
r.-lCu 

tkigoya, JAPAN 


cornimonoim; 


INVOICE 


AH 5 

, 3 

0 ATC IlHIWNt INtTHUCTIONf 


TERMS:'.' 0 UiT 1 
.O.B. ROCHESTER. N.T. 


[ .MIPPINO IM.TMUCTIOM.* ICHIOUUD >*» y 

INVOICE NO. 

SHIP TO 

Ship with: l-K7 25Son M-74G83 C invoice oats 
and Z-54SJ7 

SHIPPED VIA 


OUR ORDER NO. 

CD-20390 


3-1629 

3-31-70 

Schu /iter 


"1 




DESCRIPTION 


OUAN. OUAN. 
SHIP I DUE 


2.1" dia., 75 bladtvi, REVACYCLE j RJ&14NC166 
(Tear coij\<>Iotir.^ ct*ttr.r«,Spoc. No. 6JC r ’GP166T 
Serial No. R.TB592C/ thru RJB5926 (even nos. only) 

I 

21" dia. , 75 bladoa, REVACYCLE ! RJBcSC166 
fjear coiripletinj; blados, Spot. No. 6K9i5P1667 
Serial No. RJ35928 thru RJBS934 (evorl nos. only) 


Burring tools 
Mark tools TK5P166T 


Durrinj; tools 

Mark tools TKP166T . 


CuHtontcr: Toyota Motor Co., Ltd. 


! 31-720-021 


UNIT PSICE 


$1136.00 

sioTco 

I 

4.°.0 00 

43.00 


Lo 3P 12# or OMvoi at 
of $144,23* .50 


General Liconaa G-3HSS2, schedule £ # 093 . 2530 (Itea 2) 

Schedule r if 695*2445 (Item 1,3,4} 

Uoo positive lir.t-liyoa co^odity 

Koto: "‘i'hc.ae ccn ;oditio3 licensed btf 17.S. for ultimate 
dosfcination Jonsn . Divor^ioa contrary to U.D. Law 


TOTAL 


4.552.00 

2.040.00 

215. CO 


Cu. Ft. 785 


W. hw.br c wtlly that Ihom good, mi prodoc »d in conplionco with .11 oppliuUo r«|uir.m.nii ol Swlioiu 4,7, on d 12 o( iho 
f Ubw Sl.ndwdi AD M Mn»«d»d. ond o I roguLlion. ond wdwi si Iho U. i. OopoftMWU D Ubor iuuod undw SoDmn 1 4 thwool. 


/ ^ ''Va. e .* *' • 


ISi) C 

0RBF.C 

:j wor- 

KS . 

' i 

*v. • • • so 

Sc Tre 

03 ur.: 



CD-2^390 


cn KX • • ss«* s s 















EXHIBIT B — DOCK RECEIPT ANNEXED TO AFFIDAVIT 
OF MARTIN B. MULROY 


* ' . States Marine -/sthmicn Agency. Inc. 

• AS AGENT TOR CARRIER NAMED BELOW 

< SPACES IN* a 4 KOI AT ELY BELOW fOT aHiMlitS ME MOW AN O A NOT PAST OF BILL OF LADING) 

J£UVf~fl~ NG CARRIER TO STEAMER “ " CAR NU-B.R -RSF ER1 

. ' \-t ........ 

•3.1HU3TSRI- EXPRESS HO IfO»l5*Cii0iij3. 


CAS NUJuaER-REFERENC 


FORWARDING ACENT - REFERENCES 7 0 1 * iir.U.-UJ* AX •LAiUU/' jO'J , £X ^ofl, / EC ' N °‘ 

; :XG SHIPPING CO. iSCitpaSSBCCWA/ YC8X. N.Y.?X3K TaiTii'CESarMC No. 3)2 22?. 2 2Sii.cS 

DOCK RECEIPT * pe^to*™ 

~ NON-NEGOTIABLE £ 

ATAZA iSUKICA, I2IC. S33 -EI?D AVZllUS, 2i3V YCRZ, 3.Y. 


£ 



STEEL V ASi5±SlL 


PORT OF-DLiCH4^0C (»•?»•*• goo da oroto bo dolt* 
conaignoo or on-cantor) 


.B*TER2i*3KL7U« SB* f&f' 


S'PP * 


MARKS ANO NUMBERS 1 pkcS. 


PARTICULARS FURNISHED BY SHIPPER 


DESCRIPTION OF PACKAGES ANO GOOOS 


575 


CROSS WEIGHT 



c arrier: j Stotts Marin* lines, /ne. Qjl »TH»iAii |wc. (^) 


delivered by 


TRUCK 

LIGHTER 

ARRIVED— 

• r 'Jl OADED— 
CHECKED BY_ 


’LACED ^DOCK LOCATION. 


-Racaivad tho. good: or packagaa laid to contain gooda in apparent good 
ordar and condition, aacrpt as otharwisa indicatad harem, lor shipmant 
aubjact to ail tha tarmi o f tha regular form of bill of lading ol tha carriar 
as now in um, including all clausaa pratantly baing sumpad or andonad 
thareon, copiaa of which may ba obtainad on application to tha undarsignad. 


Original 

Duplicate 

Triplicate 

Quadruplicate 


□ Stotts Morin* -fsthmJon Agency. /ne. 

□ , 

j UCEIVING CIS»* 

EH DATE 


D/R Ne. 


;r , „ &JL For lirtl 

I 'm*--'** B - 


1 
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Exhibit B 


;..o 070 


MARKS 


SHIPPERS ARE REQUESTED TO FIU.' OGf AS BELOW 


No. o( 
Pkgj. 


MEASUREMENTS 


Breadth 



Cubic Ft. 
Each 

Total 

Cubic Ft. 

IMmEM 

uio 


Gross- WeighF 
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EXHIBIT C— MEMORANDUM OF AGREEMENT ANNEXED TO 
AFFIDAVIT OF MARTIN B. MULROY 



SPECIALISTS IN BULK CARGOES • ^FLOATING WHIRLY CRANES 

/, | HUDSON TRUST BUIIOINC 

4)5 - 32nd STREET 


i UNION. CITY. NEW JERSEY 

N. T. C**r W*.r io. I*. , c »... V • mi 
. 0«»« C>lr »•«•: UN... » ■ IM4 

»Ml.'UN.n » . «}4) 

MEMORANDUM OF AGREEMENT by and between M.P. HOWLETT, 

INC. and ISTIiMIAN LINES, INC. > for the use of the crane M.P. 

HOWLETT #18. 

Lease Period: 

" • 

The period of thi s lease shall be two years commen- 
cing on October 1, 1969, and ending on September 30, 1971. 

% 

Lease Payments : 

The annual rental for the use of the crane shall be** 

$90,000 or a total of $180,000 for the two year period. Billina 
by Hsvlct*. -hall be monthly at tne rate or $7,500 per month. 

Insurance ! ' 

It is agreed that Howlett will maintain their present 
liability insurance in force in connection with this crane and 
-that Isthmian Lines, Inc. will continue as a named insured on 
Howlett policy. 

Maintenance : •• • 

Howlett will be responsible for all repairs and main-* 
tenance of the crane as well as*all supplies, except fuel oil, 
which latter will be paid for by Isthmian Lines, Inc. As in 
the past provisions will be made by Isthmian Lines, Inc. to 
allow Howlett time to make repairs so that they can be carried 
•out during straight time. 

• 

Crew: 

The crane crew will be paid by Howlett, and will remain 
.•Howlett ' s employees, but Howlett will be reimbursed by Isthmian 
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Exhibit C 


Memorandum of Agreement 



- 2 - 


* » ' 
’ -4 


« M 



i 




Lines, Inc. for the cost of the crew, including insurance, 
payroll taxes and Union welfare and pension expenses, vaca- 
tion and holidays, and any other payroll expense, plus a 
5% billing charge. . i 

• ! 

. General Provisions: : ; ■ ■ • 


Howlett shall have the right to use the crane away 
from Isthmian Lines, Inc. operations, whenever permission for 
• such use shall be given by Isthmian Lines, Inc. which permis- 
" sion shall not be unreasonably withheld. 

Credit shall be given Isthmian Lines, Inc. against 
the rental of the crane for any time that Howlett uses it in 
' accordance with the foregoing sentence and a schedule to be 
worked out between the parties. 

Howlett undertakes to keep the crane in good repair 
.bnU conuicion; and to replace it with a comparaole crane should 
it be out of service for an extended period# if possible. 

It shall be the responsibility of Howlett to main- 
tain in good order the Certificate which has been issued to 
this crane by the U.S. Department of Labor; if at any time 
Certificate may be lifted because of neglect or any other 
reason, then Howlett shall take immediate steps to rectify the 
condition which caused the remission of the Certificate, and 
rental shall automaticaly cease until the Certificate may be 
're-issued# or again be in effect. 



I 


\ 


Isthmian Lines, Inc. undertakes to exercise all 
reasonable discretion in the use of the crane, and to exercise 
■ reasonable good care in the use thereof. 

It is understood and agreed that if any question arises 
as to the interpretation of this agreement custom and practice 
between the parties during the past three years, while the crane 
was leased to Universal# will govern. ‘ 


M.P. HOWLETT, .JNC. 

// V; ///'»-/’ 


m. 

Harry F. Rollmann 
Executive Vice-President 




\ 

: k 


l 


ISTHMIAN LINES, ' INC. 

S' 


ayv 


_i 


Captain G.H. Evans , , ,, 
Vice-President 

States Marine-Isthmian Xg'e&ty'r’ Ini 
AsyAgents *** 


I 



I 
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Exhibit D 


April 7. 1*170 


M.P. Ilowlett, Inc. 

415 52nd Street 
Union City, New Jersey 

Attention: Mr. I). Wi thorn, Manager 

re: In MUTT *18 

Gentlemen: 

fqcloscd Is otir certificate number MT-7.21, U*-'DL form 
MAR 14 wliicli is issued to the referenced crane in accordance 
with our annual and quadrennial inspection of the crane and 
accessory Rear, including unit testing - completod on April A, 
1970 at Brooklyn, New York. 


It is reconmendcd that the certificate he suitably posted _ 
in the operating cab, or otherwise at the worksite, us nay he 
required by associated regulations, and by such means as will 
assure continuing durability and legibility of the doc'jnent. 

Mncoroly yours, 

IMI.HNATl-lNAL CARGO Gl AR IUinr.AU, INC. 


• • 

r.ll. Johanson 
Thief Surveyor 

MU : In 

c.c. USiiL fore MAR 14 




Fall 

Rim? 
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Exhibit D 


UNITED STATES DEPARTMENT OF LABOR 

JW 

Wogv end Lobor Sfondord* A* * litfrotion 
Bwftou of Lobor Stondordft 


rO«M wM-00» MAO-I* 


Csrtll.cor. No. 


IJUAUUHNNIAL CP.RTM'ICAl ION 


Certificate of unit test and/or examination of crane, derrick, or other 

MATERIAL HANDLING DEVICE 
(BUREAU'S COP.) 


'JrJ 

f S3£c 


1. Owner ' !•!_ 


m.p. noMi.irr. ini:. 


415 32 nd Street 


Union City, N.J. 


2. IH'st ii|<ii>in (ilirrli): Crane _? I H-rrlk. k . . Otlr# r (Ji m ribc/ .. ■ 

Luxation: (a) Iti'mjiiiM .It wurkstie (!•) Uuii[t'i> worksite (c) AUur.1 vessel — A. 


If (a) or iO, Jc scribe: Permanently mounted on steel h.t rge l OQ 1 a 50 1 x B 1 

If crane, type (truck, rail, ttt.): Pow ered l» y di esel ,_rcvo lying .type 

Manufacturer Ame rica n Model i*;20 Serial No. 77M)4-_5 

lioist li Derrick 

If derrick, dest ribe; .. _ * ~ * . . . 


If spout or other dvvitv, describe: . _ _** . _ .. .. - 

Owner’ll identification, if any: HttKlttl Cr«Ul£. ilH. . . ■ . . -- — _ 

3. Service status at time ot survey (elieek): l.ilnny UitlL _{.lamshell . . — _ Manner ■ ■ 

hook 

Other, desi rihe _ __ . ... . ..... _______ 

4. ftooni at time of survey (t ie cpt brid|',e t laiu-sb l.inyili 80 * ‘I ype Ham merhead. lte ei truss* 

5. Test loads applied (cross out if only exoiuiii.u nut conducted): 


No. hire Radius 

Parts Size 

1 FT/*" 40' -5 5' 


I'tnol lii.nls 

66 ~Lt“ 


K in ti to. !s 

6(1 LT ~ 


Means of ol pr»»ol louil: _ . 


Basis (or assigned load r.itiny.s: Pr evious 1CCB Qua drennial c ertification 

6. Remarks and/or linntarinns impostJ: _ * with iinple c hords A lacing 


0 


1 t’uiilv fli.it . m ill**. 6 tl.iv ol Apr. I‘f • dir .i|f> y »lfM »iln ij «l* ••• • » i- »c 1 ciamincd) 

(KXIIMXDlxjO Jn file* I * • % l« i »• ; p‘»> .1 mi In • .»• ••• *•• • •! r* j • • ini •*•*» . ••» • • I »• *i J i- u..niation>-N 

iCXKXROOCtf mm t in .ill tc**>|*« • i wiiii (!•• «« *|i»im iiii frl'r .'*• ( 14* I •** . f- • a .1 : luilrRtiiHs 

Ji'x ! I »'tl • .(Mill'll' 44t«*l«*| till* | 1 M*»il •• m| , h • II* I *»c# I. | b 1*1 I *• • hW'l* 

it mi. in nit *.41 1 f •••••! . iimi Imni I 1 . 11 P I 1 111 ini 1 it r» i i • .» iIm li.* . turn 

f.Mllt | In- ••» M.»| li • • I »•• ,.|| ' J *| *1 M l|*ll •• | Hill# ill# • -Ml / 

Nit'll' III I lit lit e • I .!• • I* •!*•« «i t*| • \% | • il* • •! •*•*;.!* J L ' j .iii.f ur 

« *.ii:iiii «l nil International Lar^u Guar bureau, lie wy’YCJ'i.J -A l 

N II It .••! ’ .»*i«flt '.N . I .lilt lit M i |M I MHI «. till If! ' • IK l!l«' I* f Util \ l ». J J' './■ 

Attended ly L. Il^_ Johnnjon ICGli 9t )&l 


P»» •iimn til *i;*,ii .:mi\ i.i iht • 11 . *u n.iktit^ flit- icsf .m l or t vimi „i: i ■ 

Chic f surveyor » jWj^J -'IQ - 




N||*||,|f|||% 

I ».•««• _ f h\JOh/*£&A. - ... . _ . 

WOTf* 1 Hiht.i'e I- •*».**.. I -.til* Im I'tl* r. m in*,, si.ln luri n' Lllf UoAflCNAl J* , " l< * 

_ #*•••• •»»*•* • *••• 

.t f | » •• ••• UN > * * 



o»>l • u*'.|r * • 
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EXHIBIT E — STATEMENT OF CRANE OPERATOR WITHAM ANNEXED 
TO AFFIDAVIT OF MARTIN B. MULROY 


Hawlett #18 

Brooklyn, N.Y. April 30, 1970 


My name is Edward Withan, age 36, married and 
I reside at 27 Brookwood Parkway, Jackson, N.J. My wifes 
name is Theresa. My home phone number is 363~6091. I 
have been employed for l8 years by M. P. Hawlett Inc. 

Union City, N.J. as an engineer. On Friday, April 3, 

1970 around 8:00 A. M. I loaded a 12 ton Gleason case on 
the deck of Hewlett Crane number l8. Between 8:30 A.M. 
and 9:00 A.M. I loaded two reels of cable onto the deck 
of Hawlett number 18 from the Central New Jersey barge 
number 259. Each of the reels of cable weighed about 10 
ton. States Marine Isthmian Agency charters Hawlett 
number l8. After that I continued to load reels of light 
cable and cargo from the Penn 28l barge and the Central 
New Jersey 259 onto the dock. From 1:00 P.M. to 4:00 P.M. 

I loaded reels of light cable from the Penn 28l and Penn 
165 to the dock. The two barges were tied alongside the 
Hewlett., At the stern of the Hawlett tied against the 
dock was a standard stock boat the Hughes number 48. 

Around 4:00 P.M. we started to load the last Gleason case 
from a truck to our deck. This case also weighed about 
12 tons and it was loaded on the deck about 4:30 P.M. 

About that time the dock boss Charles Lewis who is employed 
by States Marine Isthmian Agency came around. He asked 
if I could reach to put the 2 Glee'' jn cases and the 2 
reels of cable on the Hughes 48 . The Hughes 48 was half 
full of cargo and I told him I couldn't reach the other 
half with my crane. In order to have placed the cargo 
that was on ray deck to the Hughes 48 the two Penn barges 
would have had to been moved away from the Hawlett 's star- 
board side and the Hughes 48 moved there. There was also 
anotner barge in front of my bow which would have had to 
be moved. I told Charles Lewis that it could wait till 
Monday when I returned from testing the ^awlett and I would 
then put the cargo on the Hughes 48 . He agreed that this 
would be alright. Since it would have involved so much 
work in moving all the barges involved it seemed like the 
most sensible thing to do. I had no documents or ocean 
bills of lading for the cases or reels of cable. The 
Hawlett number 18 was due to be tested for its certifica- 
tion. This means the test involved how much weight I could 
lift safely and place it on a ship. I have lifted cargo of 
60 tons with cargo on my deck without any trouble. In my 
18 years as a crane operator I have never had cargo shift 
or go overboard from ray deck. The Howlett was due to be 
tested in February but it was postponed because of the tug- 
boat strike. We had been operating with a temporary cer- 
tification. The cranes are tested every 4 years for tfieir 
lifting strength. Every year the gear and components are 



2 . 
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Zz^ibit E 


inspected. Monday April 6, 1970 we were scheduled for 
inspection by the International Cargo Gear Bureau, Hew 
York. This test was to be conducted at pier #5 Todds 
Erie basin which is about 10 minutes from our Erie basin 
terminal docking. This was the first open date for the 
test. We were tied up at the dock on April 6, 1970 pre- 
paring to test the Hewlett. With me in the operating 
cab was the Chief, surveyor for International Cargo Gear 
Bureau, E. H. Johnson. He was there to check the weight 
I was about to lift and check the cables and other gear. 
This test involved lifting 55 ton from the deck at 50 
feet from the center pin of the crane with compensations 
for the list. The surveyor was aware of the cargo on my 
deck since he had to measure 50 feet out on the deck 
from our center pin. This would have been 50 feet 
uncompensated for. One of the Gleason cases was on the 
deck directly on the center line. The other Gleason case 
and two reels of cable were placed behind the first 
Gleason case. There is an indicator on the boat which 
showed that the 2 reels of cable and Gleason case were 
laying level on the barge. These three pieces were in 
line. The two cables had been chocked on both sides of 
the reel and they were tight up against the case. I 
lifted the 66 ton test tank and swung it out over my deck 
and stopped at the center line. I lowered the boom to 
exactly 50 feet which had already been previously marked. 
Then I boomed back up on my indicator to the amount that 
I had compensated for on the lift from the dock. Then I 
started to swing the test tank over to ray starboard side. 
When I got to just about completely to the starboard side 
I felt the hull starting to roll bad. I immediately 
started to boom up. I didn't know what was happening I 
looked to my left and saw the cargo going overboard. I 
realized the shift in cargo had caused the sudden surge. 

The Gleason case and the two reels went overboard. I 
had all I could do to keep the crane from toppling over. 

The other Gleason case did not move at all. I immediately 
told States Marine what had happened. Two divers were 
called and we were able to raise the two reels around 
12:30 P.M. We raised the case around 4:00 P.M. We shifted 
the crane back to the Erie Basin. The next day we loaded 
the cargo and 2 reels of cargo onto the deck. We washed 
the 2 reels of cable down with fresh water and reoiled them 
so they wouldn' rust. If there was any doubt in my mind 
about the security of the cargo on my deck I would have 
had it removed since my life would also be in danger as I 
operate the crane in a cab which is about 65 feet up from 
the deck. The cargo had been placed in the deck in a 
manner so that the barge was balanced. The reels of cable 
were chocked and secured with scantling. I have read this 
5 page report and it is true to the best of my knowledge. 
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EXHIBIT F — BILL OF LADING ANNEXED TO AFFIDAVIT- 
OF MARTIN B. MULROY 

'SB States Marine lines ^ l OTHNUHl USSBb lESi 


DELIVERING CARRIER to steamer 


forwarding AGENT • REFERENCES 


E*»0»t DEC. MO. 


BILL OF LADING 


CONSIGNS D TO 
ORDER OF 


ADDRESS ARRIVAL NOTICE TO 



MARKS AND NUMBERS I pic 


PARTICULARS FURNISHED BY SHIPPER 
DESCRIPTION OF PACKAGES AND GOOOS 


ME NT 


GROSS WF.IOHT 



In witntu whereof, the carrier by ha Agent hai aigned three of 
Lading, all of the aamc Tenor and date, one of which being accom- 


PREPAID 

W f 

COLLECT 


•Cv. 



FOR THE MASTER Menng -/sthmton Aqtncy. Ac. 






Exhibit F 


Xf r rior 5 the following described Goods or Packages Mid to contain Goods is apparent good order ond condition 
•scoot It otherwise indicated Herein, to M transported \r the port of discharge or transhipment, or to near thereunto ao 
Veuei mav al«a>« safelv get be and leave always afloat at all at age* and coadttiona of water and •eathet and there to 

I* dtlrverod or •r»*ah:pped all fcb,oct to oil the terms heteia. _ . 

It i« ar*»d that the Wlevwg terms shall govern the relations, whatever they mey he. between the partita herein 
included m -he word* "Merchant" end "Carrier '* ta every coatiajMCv whosever. wherever end however, occurring and 
o»e« ia raae of deviant# or uneeeuofhiaese of Ship at th« time of loading, inception of tht vovoge ©t subsequently and 
nano of iho terms oi this bill ot lading *eU he con ai dared to hove Sees waived ontese by os oipteta written waiver 
H — 1 by a dul> author ned agent of Cantor. . „ . 

L Ootinttieas- The word "Ship" or "VesMl" shall include any substituted vesMl end any craft, lighter or other 
nril o| conveyance owned chartered or operated by Cantor to tbo performance of this contract, the word “Can tot” shall 
include the vessel named hereto hat owner, operator, charterer. Master, agent end any suSstituted carrier, whether the 
ptner operator, ehnteror. agent or Matter shall ba sctisg as earner or bailoo. the word "Merchant’ * shall include tba 
person named as sh.pper in this bill of lading, the persoo (or whoso account the goods stt shipped, the consignee, the 
fcpidot ot the bill of lading proporlv endorsed, the receiver and tbo owner of tb# goods, the word ‘ Goods" shall include 
wvoe. merchandise and articles of every hind including containers, vans, trailers, palletised units and other packages. 
MM word “Package'’ as used hereto and m tba United Stoles Carnage of Goods by Ses Act. sbsli include containers, 
««M trailers, pallet* nd aaits and all pieces, articles and things of say description oicopt goods shipped is bulk, tbo 
•vds "Invoice Value" mew the actaal valet of tbe goods at tba time and place ef shipment sns shall not mclsdo freight, 
woaraace or My other charges or items whatever, whether stated or included In anv consular or commercial invoice or 


2. CImm Paramount. This bill of lading shall have affect sabject to the provisions of tbo Cam ago of Goods bv Sea 
Ad of the United Stotts. 1936. or similar Act in fore# is tba locality whets issued. All tht proviaioosof such Act shall apply 
Ihn g- r the ant tra time thet Goods are ia Carrier s custody includiag periods of Comer’s custody before loading on 
Md after discharge from Vessel whether Carrier bo acting ns such m as bailee during such periods. This bill of lading is 
dm subject to Md lacorpwaies tbe previsions of Sections 4211-4216. 4219 of the U S Revised Statutes and amendments 


1 Carrier's ServMts. Agents. Stevedores Contractors, ate. Because Carrier requires petaona and companias to 
MOi« It IB lha parformanca of all work and aervicea undertakes by it in connection with the cargo described hereto as 
well as the cargo of others transported or to be transport#* by Carrier. it is eapresslv agreed between the parties hereto 
ttot the Mootor. sfftcors. crew members, contractors stevedores, loogshoremea agents. represMtstives. employees Md 
Otters used engaged or employed by Carrier in tbo performance of tbo aforesaid work and services of Carrier shall each 
ba a beneficiary of this contract aad shall be entitled to all anemptioas and immunities from and limitations of liability 
•brch Carrier has under this bill of lading, .bather written, printed ot atamped hereon or incorporated by reference herein, 
Md aadm tbo United State# Carnage of Goods by Sea Act. 1936. and m antsung into tha provisions of tbit Clause, 
Cmtm to tbo eat eat of such provisions does so not only oa its own behalf but also an agent and trustee of tech of the 
parsons aad companies described above, all ef whom aball ho doomed parties to the contract ia or evidenced by this bill 
of lading. 

4. Scope of Voyage. Government Orders. Liberties e«c. The voyage may or may not include all usual, scheduled, 
direct, ordinary or advertised routes or porta whether er no* neeied or diacloaed ia this bill of ladiag. At any tie* and ia 
Ml situations Vessel may Mil with or Pitkout pilots and/or tuga. adjust equipment. 1° drydock or ways or to repoii 
parte, take oa fuel or at or an. tow or ba towed, assist vessels, save life ai d property of Carrier or others. Carrier. Matter 
aad Slip aball have liberty to comply with My orders or directions of My Goverament or lataraatipeal organisation or 
aaoMiatMO of governments at persona at committees thereof, (p My sdaatiofl whatever, including but nor hauled to. 
•tribe#, work stoppages closure or blockages of csmIs. fivers er other waterways, which, in tbo judgement of Corner 
at Mm let. it likely to give nan la risk of capture, tenure, detention, iwags. delay er disadvantage of Ship, cargo and/or 
those m board or to maka it snaafe. imprudent or Mlawfal for anv reason to commence or continue the voyage or to enter 
or discharge Goods i: the port of discharge pr the usual or intended place of discharge ia each port. Comer or Master 
map - (I) decline to bad. or having, loaded Goode, mav require Merchant to take den vary of Goods at tba port of shipment 
aad. M failure to do M. may warehouse Goods ot their own risk aad tipeese. - fii) proceed lo such convenient port or 
place m the Master Md Camar may in thaw sole discretion select and require Merchant to take delivery at tuck port or 
place aad. m failure to do m. may war thou se Goods at thou own nak and aspaasa. - (iii) carry Goods back ia tba same 
er e ab ot Hated Ship lo the country of abipmMt and thoro discharge and dalivor them to tba party eatitlad thereto or ware- 
ba«M or dam them far the nak aad eccouat of Goods. - (iv) retain Goods on board (or discharge at the anginal port of 
discharge m a subsequent voyage ot forward thorn oa a substitett ship to tbo original port ef discharge for tha nak and 
sceeaat sf Goods. 


to !ie where landed or tend them to shore or warehouse without notice of ony such disposition When pois 
Gooos is taken by the customs or other authorities it shall bo deemed takM by them as agent of Merchant 
lien of Corner. Landing and delivery charges Md pier duos shall bo at tha tipmiM of Goods unless ntlui 
freight. 

Liquid cargo is bulk shall ho pumped aboard bv Merchant m fast as Ship can receive it Md shall be racer 
port cl discharge at Ship's hose connections or Ship's isil ss fast ss Vessel can deliver it. 

12. Lighterage .•’it porta mi placet of discharge whero by local law. local authorities or local custom 
required to discharge cargo to lighters or other craft or whero it has bean so agreed, or whert piers or *h#r\t 
available which Ship can reach ha at or depart from always afloat, or whero prevailing conditions at the *i 
discharge to a piar or whart dangerous or imprudent or would subject Vessel. Goods end cargo of others to abnor 
Merchant aball be requited to furnish lighters or other croft snd take delivery alongside Vessel in such lighte 
from Ship's tackle at the nak and aipunsa of Goods In such cases if Merchant (ails or refuses -o provide i 
other croft. Carrier . ectdig as ageot for Merchant, may angaga such lighters or croft for the risk snd account 
aad spM diachargt of Goods into such lighters or craft, parformanca hernunder aad dalivery ef Goods shall hr 
aad Csmar shall not bo undot any further responsibility with raspoct to Goods. 

13. Unidentifiable Goods. Camar shall not ho liable for failure to dalivor ia accordance with leading mai 
tha good* shall have been marked as haraia required and the marks shall bo clearly legiblt at the port of !:an 
or discharge. Goods that cannot bo identifitd oa to marks or numbers cargo sweepings, liquid residue end any 
Goods not otherwise accounted for shall bt allocated to tbe various Merchants of goods of like character in pn 
say apparent shortage loss of weight or damage and shall be eccepied aa good dalivary. Loss or damage •< 
bulk stowed without separation from other goods ia bulk of liko quality, either of the tamo "fotchant or othtr 
shell bo divided in proportion among the several shipments. 

14. Cooperage. Finos. Exposes ate Goods shall bo liable and ahall indemnify Cartier for all eipense o 
cooperage, baling, recondition ng, gathering of loose cargo ot contents of Packages, for any pavr.en; (me 1 
tM or impost, loss, damage, detention, coats and tspenses of whatever nature sustained or incurred by or !< 
Carrier er Ship ia connection with Goods or by raason of Goods being on board, or of any procatdmg against o 
Goods by way of attachment, tenure, interpleader or in My nay whatever. 

15. Package Limitation. If the actual value of any package, piece or customary fraight unit of cargo when f 
aa piace or package, n.tdi 1500.. the actual value ahall bo declared by Merchant in anting batora ah-.pr 
sorted in this Bill of Lading .-*d froi|ht paid tharooa if required, if that ia not dors the value sf such Goo 
deemed to bo S5Q0.. per Package, piaca or customary freight unit, if tha valuo is SSOO. or loan, the Carrier's 
My. shell be limited to the invoice value ef the goods aa horemafttt denned on which basis the rate of f>« 
justed, but in no event aha*! Carrier a liability exceed tbe market value at port of diochorgo. Any par'.*! lots 
shall be computed pro rata on tha basis of the applicable value. 

16. Freight. Freight shall be payable at Camer a option on grata intake or discharged weight or meesur 
the basis of value or per Package. Freight may be calculated ia the first instance on the particulars of Goods t 
Merchant but Camar may. at anv time, tiamme. weigh, measure snd value Goods. If Merchant's particulars ■ 
ba erroneous and additional freight is payable. Goods ahall ba liable for eapenaes locurred ip. •■•mining 
measuring and valsmg thorn. Full freight to port of discharge named herein ahall be considered comf'p't. 
receipt of Goods by Csmar. whether tha freight be ateted or inteeded to bt prepaid ot to be collected at desti 
Cam rr ahall be entitled absolutely to all charges due hereunder, whether actually paid or not. and to receivt 
them under ell circumstances whatever. Ship end or cargo lost or not lost, or the voyage changed, broken up 
or abandoned or Goods oe abort, alack or damaged. U that* ahall be a fotcad interruption or abandonment ot 
at the port of shipment or alaewhera. any forwarding of any par' of Goods even if bv another ship of C nner 
the nak snd expense of Goods. All charges involving payment of money shall be due and payable dav bv dav . 
when they ere incurred, end shall bo paid in full without any offset, -ounierclaim or drdurtion. but without | 
any claim against Carrier for breach of conttect hereunder. All p»yr»-*s shell be made •< Carrier s option in 
the port of shipment or of the port of discharge at the current demand rate of New You exchange as quoted 
Ship arrives off Querantiae Station at the port of discharge. Carrier shall h«va a lies on the cargo which si 
dalivery. for oil freight and other charges due hereunder end mey enforce this lien by public or private sale 
notice. The proceeds of Mle shell ba applied so far au they mav go towards settlement of Carrier's (reigl 
charges and Canter ahall sot be under any liability for coaMquancoa thereof, escape to account (or the bale 
of such proceeds. 


Tto eierctsc of m> of the foregoing liberties by Comer or Mast or obeli constitute complete parformanca by tba 
Center bertMdai and Carnet shall bo fret from aey further responsibility (or Good* and Carrier shall ba aatitled to a tee- 
eoeebte astro compensation for My socb services including additional freight if tbo voyage ia thereby prolonged. Ship 
mat cany contraband, explosives, muaitioaa. we»-like stores, hasardoua cargo and may Mil armed or stormed and with or 


5. Description of Goode etc. The particulars Md description of Goods appearing ta this bill of ladiag era funnelled 
bp Merc beat aad era not conclusive m Md do not CMOtitute admissions of or representations by Carriot as to th# correct- 
BOM ef marks, eumbers. quantity, measurement, weight, gauge, contents, nature, condition, condition of contataara. 
qeality. value or declared valM. if any stated her-io. Single p aces or Packages oicaediag 44S0 lbs. in gross weight ot 
which because of shape, sue or condition cannot be handled with Ship s regular tackle, shall be liable to payeitra 
Charges for loading head ling, transshipping ot discharging. Tbe shipper and the goods shall bo liable for and shell 
indemnity the carrier ta respect of My injury loss, damage or claim whatever on the part of eaves# whatever arising from 
tt l ppai's fatiura to declare correctly the sat are. character and weight of the foods and mark them aa above provided, or 
Da* failure to mark tbo foods or package m provided by law. 

6. Dangerous Goode. Goods that are or become eoiious hasardoua er dangerous ta Veoeel. other cage er the >« oa 
board may be destroyed a may bo readaed laaocuoos without aey com p o s a* ion ta any form to Met chant ia genaol avaagt 


7. Stowage oa Deck. Tba akipea represents thet the goods seed not bo stowed under dock unless tbe shipper In- 
forms the Coma a writing before delivery of the goods to the Cana that under deck stowage is required. Goods stowed 
la poop, forecastle deckhouse, shelter dech. passenger spaces, storeroom, a My orha coverod-io space shell bo doeoad 
la be mowed voder dech (a ell purposes, including general average- Goods. wSether or net snipped is containers, vena, 
a trailers may be canted os dech a Cartier s option and. if earned oa dech. all risks ef loss ot domsgo by pails in- 
base* • such carnage ahall bo borne by tbo ohipper. Comer shall not be required to specially note, mark or stamp say 
■tat ament of m dock carnage oa this bill ef lading, anv custom to the contrary aotuithstMding. 

I. Live Animats ate. Live animals, birds, reptiles Md fish art received Md earned solely at Merchant's risk of 
se c t dost, disease or mortality, but in other respects they ahall he considered Goods Md rabject t« all terms sad pro- 
•ismm of this hill ef lading and the Carriage at Goode by Sea Act relating to Goods. 

9. Both to Bteoie Collision Clouse. U Ship comes into colli#:** with another vosmI at a resalt of the negligence 
of tba etber vessel and My act. neglect or default oi the Master, manner, pilot ot of the aervMta of Carrier in the eavi- 
fatten ar w the management of Ship the owners of Goods carried hereunder will ledemaify Comer against all loss or 
damage to. or any claim whatsoever, of the owners of Goods, paid ot pavabte bv tht other or aon-carrying vesta! or bar 
•Mora to the owners of said Goods and sot-off recouped ot recovered by the other or aon -carrying vessel or her owners. 
M port of 'aeu claim for damages against Ike carrying Ship or Carrier. Tbo foregoing previsions ahall sIm apply whore 
the owner, operators or those m charge of ear vosm! ar voomIo or object# ether Him. or in addition tc, tha colliding 
vessels or cb ects re at faalt in respect ef a collision, contact, stranding or ether accident. 

!0. Gereral Average Jaeor and Salvage. General Average ahall be adjusted, mettd Md tattled according ta York- 
Antwerp Rs>u 1*50 a* the Txr J New York or lam port of discharge at Carrier a option. Md as to metiers sot provided 
frr in these Rules arrwdi"f to th# laws and usages at the Fort of Maw York Average agreement Md hoed, togathar with 
am* addition el oecunts as mav he equirod by Carnet shall ba furnished before delivery of Goods. 

la the * -nt of Occident danger damage er disaster before or offer commencement of the vovage resulting from My 
ca-aw »*>#*• e* w he her due to neg igence or am. for which, or (or the coneeeuence of which, Carrier it not respon- 
sible h« « .<e . cam act. er otherwise Goods Merchant or owners of Goods shall contribute with Carnot la gtnmal 
a»m«ge .n 'ho payment of e«v sacrifices leases or expenses of a general average nature thet mey be made or incurred 
aad ahall pev salvage Md special charges incurred in respect jf Goods. If a salving ship it owned or wpoto'sd by Camar, 
•alvace shell be paid for ea fuiiv end ia the same manner aa u each salving ship or ships belonged to strangers 

11 Delivers Comer ahe.l be under ae requirement to give Merchants aotice of arrival My caeiom of Iho pert 
aetw-rnrtMtf-ug The pom ••.'horn rs me author. red to grant a general order for discharging immediately oa the arrival of- 
••# end Cm .e- mav i i * |t Goods d.rectlv they come ie hand an My wharf craft er place that Carrier ■*>;*»•« 
cootinmeuelv k v dev or sight Sued* s and hoUdavs included, regardless ot weather conditions. If required by Comer. 
Goods sh* . • token by Merchows fro** Shtp'a tackle aa they are discharged, or al Carrier's option, tha goods mop to 
placod « -rcha*t s dxrosel ashore or mtoel. 

M Go*. * ore sot removed bv 'Wrcsont so oo« m they an placed at Merchant s disposal immediately eadsr tackle, 
•i eshw-e * s float as tha com mm ha. they shall to at ttasr earn nak aad aapeaae art dalivary by Carrier ahall to 
eamplma. la eoch cnees. Carrier map. at (to risk aad a to M M at Qaads aad aabyact MMy lMaaf Carter, permit Geode 


Any person, firm or corpo>4D«i *"gs|od by Merchant performing forwarding, orokerage a similar servi 
spoct to Goods ahall ba coasiderad tha ticluetve agent of Merchant for all purposes and any payment of frv 
pet eon. firm or corporaf shall not bo conaidored payment to Cottier In any overt. Failure of such pe 
corporation to pay any part of the freight to Cartier shall be considered a default by Merchant in the pavren 
Merchant shall be liable for return freight and charges on good* refused exportation or importation bv any gc 
public authorities aad Carrier accepts ao responsibility thorofor. 

17. Fire Exemption. Norther Carrier nor ony corporation owned by. subsidiary to or ossocia’eo or or! 
Corner, shell bo liable to answer for or m&ho good any loos or damage to Goods occurring at anv ti-e erd 
before loading or after discharge from Ship by reason or by moots of any firm whatever, wherever ard ic*evi 
aaleaa such firm ahall have been cai«;d by the actaal fault or privity of Camar or of such corporation, resj 
any sitaatioa where such asamption from liability may not bo permitted by It -either Carrier not auch corpr 
ba liable for any loe #t damage by fire unless caused by aegll|MCd. including .hat imputed by law. for nhu 
such corporation is liable respectively 

l*. Transshipment Whenever Goods are consigned to a point where Ship does not expect to discharge. 
Carrier may consider it edviaabia. Carrier, without Mtice. mev orward the whole or any port of Goods 
loading at the original port of ohipment or ot any other place whatever, oven though ootsido the scope of ti 
.« route to or beyood the port of discharge or the destination of Goods, by My ship ot by othor means of U 
by water or by land, or by otr. or by all suck moms, whether operated by Comer or by others and skether 
arriving before or after Ship. Comer la making arrangements for transshipping or forwarding bv anv -tans o 
Mon not operated by Comer, ahall to considered solely the forwarding agent of Merchant end without any of 
Misty whatever. All transshipment a forwarding shall bo aubiect to all tbo terms whatever in the regular fc 
lading, freight aete, contract or othor shipping document used ot the time by the comer coming on the trar 
Issued for Goods or sot Md oven though sock terms may bt lets favorable to Merchant than the terms o 
lading or m any respect whatever. Md may exempt the oa -carrier from liability for negligence. Wercho*t th 
to* Comer for My iscrooM ia height charges ef tha traeaahipptag ar forwarding earner made after the its. 
hill ef ladiag. Pending or during transshipment m forwarding Geode may be stored ashore or afloat at their 
pens# Md Carrier shall not bo liable in My capacity nr ia My circumstances whatever for detention or any 
ever with respect to Goods anting after discharge of Goods hem Ship at the port of transshipment. 

19. Precious Goom. Geld, silver, specie. bulliM or other vnlaablas. including those named or described 
of th# Revised Statutes of tbo Usitod Stoles, will net to recetvtd by Csmer unless their true character 
diacloaed to Comer Md a special written ag ra awMt thorofor hat boos mads in advance, aad will not in 
loaded or landed by Carrier. No each valuables ahall ba considered received by or delivered *o Crln 
aboard Ship by Merchant aad there put la the actual posaeeaiea of and o written receipt therefer i g .en i 
Jther officer in charge. Such valuables will Mly to delivered by Carrier aboerd Ship on pr«se-rat:cn of s 
properly endorsed. Md upon suck delivery on board. Carrier '■ respo n sibility shsil ensna. If delivery is no: '• 
after Ship's arrival at tbe pert of discharge, such feeds may to retained aboard or loaded or earned oe 
risk aad axpanM of tha foods. 

20. Optional Porta of Diochorgo. If Goods are shipped with m option for one of M vara I ports of en- 
chant must give the agents at the first port of discharge notice of 'he tserciae of tht option, together witl 
hill of ladiag 4f hour* before arrival ot the first port of call. U this is set done. Master may discharge Gooc 
of tbo porta co-erad by tto option. 

21. Notice Md Sait Time. Aay claim agsi* Carrier for My Ims. damage delay or non-deliverv of 
any odjaotmoot. refund of or with respect tc freight, charges, expenses tariff classification, or o'herwiM u 
with Goods shall to givsn to Carrier or its agent is writing before removal of Goods from Camor a custody, c 
non-doli very, within 30 days after the dote whoa Goods should bt v* bees delivered. U written claim is not g 
shall bo considered pre.udlced thereby and Carnet shsil to discharged o? all liability therefor which disc 
pleaded in snd constitute a defeat# of any suit er proceeding thet may ba brought ogaiast Corner jn connec 
such claims. In aay even: Carrier Md Ship shall be discharged from all liability, ia respect of loss trmi 
eon -delivery ef Goods er ia respect of freight, charges. • aeon ana. tariff claMiftcatiM or otharw.a* m cor 
Gcods aniens salt er aepropnete proceeding ta brought withia owe yaw after delivery of Goode or the date 
ohoald have boo* delivered 

22. Signing. Surrender Md Sopwobtllty. All the terms of this bill ef leding. whether written, typed 
printed ora ogrerd by MerthMt to to blading aa felly m if this bill of lading wore signed by Merchant any lo 
lew w usages ta tbe contrary notwithstanding. All ita terms shall bo separable art if any part of any prov 
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third-party defendant Isthmian Lines, Inc. On April 3, 
1SJ70, the machine was delivered by truck into the custody 



I 

I 
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of Isthmian Lines, Inc. at the Erie Basin Terminal in 
Brooklyn, and third-party defendant Staten Marine-Isthmian 
Agency, Inc., the agent for Isthmian Lines, Inc., issued a 
dock receipt therefor. A copy of the dock receipt is 
annexed to the moving papers as Exhibit B. 

The revacycle machine, which was packaged in one 
wooden Gleason case, weighed 12 tons and, accordingly, it 
could be loaded aboard the S.S. STEEL ADMIRAL only with 
special heavy-lift equipment. Third-party defendant 
Isthmian Lines had entered into an agreement for the use 
of derrick barge 110WLETT Wo. 18, a defendant herein, for 
that purpose. A copy of the agreement is annexed to the 
moving papers as Exhibit C. The derrick barge was non-solf- 
propelled and consisted of a crane mounted on a floating 
platform. The operator of the derrick barge, defendant 

Edward Witham, received all of his instructions from a 
dock boss, Charles Lewis, employed by third-party defendant 
Isthmian Lines. 

Late in the afternoon of Friday, April 3, 1970, the 

Gleason case containing plaintiff's cargo was lifted by the 

V, 

derrick barge's crane and placed without incident on the 
deck of the derrick barge. Employees of third-party 
defendant Maher Stevedoring Company, Ine., acting pursuant 
to a contract with Isthmian Lines, Inc., then secured the 
case to the barge's deck. The entire operation was super- 



A 39 

Affidavit of Raymond S. Jackson , Jr. 


vised by Isthmian Lines' dock boss, Charles Lewis. A 
second Gleason case of equal weight was secured to the 
barge in exactly the same way by the same persons. 

During the loading operation on Friday afternoon, 
dock boss Charles Lewis told defendant Edward Witham, the 
operator of derrick barge IIOWLETT No. 10, that the barge's 
crane was scheduled for testing early on the following 
Honuay morning. Witham had no prior knowledge that the 
test had been scheduled. The remainder of this conversation 
(as to whether the cargo should remain on deck during the 
test) is subject to sharp issues of fact. At their 
respective depositions, Lewis claimed that Witham preferred 
that the cargo remain on board to "improve stability", 
while Witham testified that he asked Lewis, from whom he 
took all his instructions, whether the cargo could remain 
on deck during the test and that lewis replied that "it 
would be all right." 

Witham also testified that lie had tested the crane 
with cargo aboard on a prior occasion without any problems. 
In 18 years as a crane operator he never had cargo fall 
overboard or even shift on his deck. Charles Lewis 

r 

admitted at his deposition that Witham "is the best crane 
operator they got. lie is very careful. He doesn't take 
chances . " 

The test required the crane to hoist a 66-ton v. eight 
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and rotate the boom a full 360 degrees. In accordance with 
applicable federal regulations, the test was supervir 'd by 
an independent surveyor, Eric II. Johaj ".on of third-party 
defendant International Cargo Gear Bureau, Inc. Mr. 
Johanson saw the cargo on the deck but did not ask that it 
be removed. He testified at his deposition that federal 
regulations did not forbid the presence of cargo and that 
he recalls nothing unusual about its stowage. 

The test weight consisted of a hollow steel cube 
which could be filled to varying degrees with water. Mr. 
Johanson testified that he d^’d not weigh the test tan); 

1 ,.t rather that he calculated its weight on the assumption 
that it had been fixled with fresh water. He further 
testified that he had no way of knowing whether it in fact 
contained salt water, that salt water weighs 10% more than 
fresh water, and that he belie /ed Todd Shipyard to have 
both fresh and salt water hoses on its premises, lie also 
conceded that if the tank had weighed 72.6 tons rather than 
the required 66 tons and Mr. Witham were aware of the 
differential he would have handled his equipment 
differently during the test. 

At about 8:30 a.m. on Monday, April 6, 1970 
defendant Witham lifted the test Lank v/hose weight had 
been calculated by third-party defendant International 

, Inc. and, as he was rotating the boom, 


Cargo Gear Bureau 
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the Gleason case which had been secured by third-party 
defendant Maher Stevedoring Company, Inc. under the 
direction of third-party defendant Isthmian Lines, Inc. 
slid off the deck of the derrick barge into the river. The 
second Gleason case, which weighed the same amount and was 
handled in the same manner by the same personnel, remained 
secured to the deck. 


Issui s of Fact 


The foregoing facts, many of which were omitted 
from the moving papers, demonstrate the existence of many 
issues of fact which can only be resolved at trial. In 
accordance with General Rule ( j i g) of this court, with 
which plaintiff did not comply, the issues of fact are 
herwith set forth soriatum: 


1. Did third-party defendant 
Maher Stevedoring Company, Inc. negli- 
gently secure plaintiff's cargo to the 
deck of the derrick barge, especially 
since the second Gleason case did not 
fall overboard during the testing of 
the era ? 

2. Did third-party deiendunt 
International Carqo Gear Bureau, Inc. 
negligently miscaxculate the weight of 
the test tank? 

3. Did third-party defendant 
Isthmian Lines, Inc. direct, authorize 
or approve l:he testing of the crane 
with plaintiff's cargo on board? 
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4. Was third-party defendant 
Isthmian Lines, Inc. otherwise negligent 
in its supervision of the services per- 
formed by Maher Stevedoring Company, Inc? 


For the reasons set forth in the accompanying memorandum, 
these fact issues preclude the granting of summary judgmer. 
against the defendants. 


WHEREFORE, deponent respectfully requests that 
plaintiff's motion be in all respec 4 s denied. 


/ '"V * , 

7 Raymond S. Jackson, Jr. 


/ ' 


v 
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KEVIN THOMAS DUFFY, D.J. 

The plaintiff has moved for summary judgment or 
alternatively to strike defendants COGSA^/ defenses. 

The facts are fairly straightforward. The plain- 

* 

tiff consigned a case of machinery to one of the third-party 
defendants. States Marine-Isthmian Agency, Inc. for shipment 
to Japan. The case of machinery was loaded on the defendant 
Derrick Large Howlett No. 1C owned by the defendant M. P. 

Howie tt, Inc. and operated by the defendant Edward Witham. 

The loading took place late in the afternoon of Friday, 

April 3, 1970. Employees of the third-party defendant 
Maher Stevedoring Company, Inc., acting pursuant to a con- 
tract with third-party defendant Isthmian Lines, Inc., 

m i ■ i ■ ■■ 

*/ Carriage of Goods by Sea Act ("COGSA") , 46 U.S.C.A. § 1300, 
et seq . That act contains a limitation of liability of 
$1)00 per package. 46 U.S.C.A. § 1304. 
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socured the box of machinery to the deck of the barge. The 
entire operation was directly suporviscd by Isthmian Lines' 
dock boss, Charles Lewis. 

During or after the loading operation on Friday 

afternoon, Lewis told the operator of the barge that on the 

following Monday the bargo crane was to be tested, it was 

decided to leave the plaintiff's case of machinery on the 
» 

barge during the testing. There is a sharp issue between 
the defendants and the third-party defendants as to whether 
this decision was made by the operator of the barge or by 
the dock 0098 . 

In any event, the barge with the plaintiff's case 
of machinery was towed to the testing place on the following 
Monday, and the derrick was used to hoist a test tank into 
the air. The weigh.: of the test tank caused the bargo to roll 
violently and the plaintiff's case of machinery went over- 
board during the hoist. This caused the damage complained 
of in this in rem and in personam action. 

Plaintiff claims that the negligence of the defend- 
ants is such that tho doctrine of res ipsa loquitur applies. 
The defendants claim that there is a question of fact as to 
whether che negligence is to be attributed to them or to the 
third-party defendants. The argument is also made that the 
bill of lacing Letwcen tho plaintiff and the third-party 
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I 




defendants limits any liability on the part of defendants 
to the $5C0 COGS A limit. Tho lattor question is clearly 
the most difficult to reaolvo. 

' 

When tho plaintiffs goods wore delivered to the 

pier the third-party defendant, States Marine-Isthmian 

Agency, Inc., issued a dock receipt which provided in parti 

."Received . . . for shipment subject to * 

all the terms of the regular form bill of 
lading of the carrier as now in uco .. . * 

The bill of lading in paragraph 2 provided that the C0G9A 

limitation would apply and specifically that COGSAi 

"shall apply throughout the entire tine 
that Goods are in Carrier's custody, in- 
cluding periods of Carrier's custody before 
loading on . . . Voosol." 

• 

Paragraph 3 of the bill of lading provides in pertinent parti 

"3. Carrier's Servants, Agents, Stovedores, 

Contractors, etc. Because Carrier re- 
quires persons and companies to assist 
it in the performance of all work and 
cervices unc rtaken by it in connection 
with the cargo described heroin as well 
as tho cargo of others transported or to 
be transported by Carrier, it is ex- 
proooly agreed between tho partlco hereto 
that the Master, of floors, crew members, 
contractors , stevedores , longshoreman , 
agents, representatives, employees and 
others used, engaged or employed by 
Carrier in tho performance of tho afore- 
said work and services of Carrier, shall 
each be a beneficiary of this contract 
and ohall be entitled to all exemptions 
and immunities from and limitations of 
liability which Carrior has under this 
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bill of lading, whether written, printed 
or stamped hereon or incorporated by refer- 
ence herein, and under the United States 
Carriage of Goods by Sea Act, 1936, ar.d in 
entering into the provisions of this Clause, 
Carrier to tho extent of such provisions, 
does so noc only on its own behalf but also 
as agent and trustee of each of the persons 
and companies described above, all of whom 
shall be doomed parties to the contract in 
or evidenced by this bill, of lading." 

Plaintiff maintains, however, that this attempt 
to spread tho COGSA limitation is ineffective since the 
damage occurred at a time when defendants were not "used, 
engaged or employed by Carrier in the performance of the 
aforesaid work and services of the Carrier . . . . " While 
it is cloar that tho Derrick Dargc Howlett No. 18 was char- 
tered by the Carrier, it is also clear that M. P. Howlett, 
Inc. was responsible for "maintaining in good order tho 
Certificate which has been issued to this crane by tho U. S. 
Department of Labor . . . . " The plaintiff arguos that 
when the damage was done to the cargo, tho barge was under- 
going tho necessary test to maintain this certification, in 
pursuit of its own intcroot and not in performance of tho 
bill of lading contract. In any evont, plaintiff arguos 
that tho spreader of tho limitation of liability contained 
in paragraph 3 of the bill of lading (quoted above) doos 
not includo barges and thus cannot apply to tho in rem part 
of this proceeding. 
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The plaintiff 3 last argument muot clearly fall. 
While it io true that clauses and contracts limiting liability 
must be strictly construed ( Herd v. ttraulll Machinery Corp . , 
159 U.S. 217 (1959)), the lav/ doos not push such strict con- 
struction to tho point of absurdity. Tho difforcnco botv/cen 
a ohip, a vessel or a barge on tho one hand and its ov/nor on 
the othor has long boon recognized in admiralty (ceo o.g., 

46 U.S.C.'S 163) but there is no basis in fact or in lav to 
adhera to that distinction in tho circumstances presented 
hero* 

The bill of lading clearly was intended to limit 
the liability of stevedores and would have to include tho 
devices used by stevodoros to load the ship including tho 
bargos or lighters carrying goods from the wharf to the ship. 
It is clear that if the ship had been at dockside and a crana 
on tho dock had boon used to attempt to stovf tho plaintiff's 
caso of machinory then no cliff pront rulos would apply to an 
in rcra action against tho crane than would apply to an in 
personam action against the stovedoro U3ing tho crano. Tho 
mere fact that the Derrick Barge Uov/lctt Do. 18 was a crano 
afloa t doos not change tho liability rules. This io not to 
cay that the in ren action in this caso io improper but 
clearly it cannot bo allowed to provide an ingenious loophole 
in tho limitation of liability. 
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The plaintiff 8 arguments concerning the scope 
of performance of the contract of carriage and whether the 
test of the crane on the Derrick Bargo Howlott No. 18 ooracs 
within that contract are also ingenious. For the purposoo 
of this case 1 hold that the voyage began at least when 
the plaintiff's case of machinory was loaded on the barge. 

If the barge had sunk during the weekend then it is clear 
to me that the limitation of liability would apply. If the 
crane on the barge had dropped the plaintiffs goods while 
it was attempting to hoist them onto the ship then clearly 
also the limitation would apply. 

The scopo of the voyage is set out in paragraph 4 
of the bill of lading contract , which provideo in pertinont 
part » 

"4. Scope of Voyage, Government Orders, Liberties, 
etc. The voyage may or may not include all 
usual, scheduled, direct, ordinary or ad- 
vertised routes or ports whether or not 
nomad or disclosed in this bill of lading. 

At any time and in all situations Vassal may 
sail with or without pilots and/or tugs, 
adjust equipment, go on drydock or ways or 
to repair yards, take on fuol or stores, tow 
or be towed, assist vessels, save life and 
property of Carriar or others. * * * * ■ 

The paragraph oontinues in defining scopo of voyago in the 

broadoot possible terms. 

Having determined that the Voyage began for plain- 
tiffs caso of machinery at least when it was placed on the 
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bar go, than it follows from tho broad definition of the 
ocopo of tho voyago contained in tho bill of lading that 
tho goods uoro still on tho voyago while tho barga was 
having its crano tooted. Nor can it bo caid that tho defi- 
nition of tlia ocopo of tho voyago is unduly broad. Ovor 
tho aonturioa con hava fought tho oeao and tho eoa has 

claimed ito chore of victims and of victories ovor nan. Zt 

% 

is for thio roacon and tho vagaries of foreign travel that 
a ship leaving port mu&t not bo bound ao a railroad train 
to a specific route. Deviations in the route must be ox- 
pectcd and allowed. 

Tho doviation of tho Derrick Dargo Uowlott no. 10 
to the tost area instead of going diroctly to tho ship was 
minor indoed and was allowable* within tho ocopo of tho voy- 
age. 

Tho plaintiff's motion to otriko tho COGSA de- 
fenses as to limitation of liability mast thoreforo bo 
denied. If tho carrior had provided all of tho cervicoo 
hero through its own employees, barges, lighters, etc., 
then tho plaintiff's recovery would have Loon limited under 
the provisions of COGSA. In hiring independent con tractors 
and extending tho benefits, of the limitation of liability 
to them, tho carrier did not in any way roduao tho measure 
of tho cargo owner's recovery. If the cargo owner had been 
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unwilling to risk a loss under these circumstances it had 
only to declare ’’the nature and value of the goods" and pay 
the applicable tariff in accordance with the appropriate 
section of the Carriage of Goods by Sea Act. See 46 U.S.C.A. 

S 1304(5) and cf. Berkshire Knitting Mills v. Moore McCormack 
Lines, Inc. 265 F. Supp. 046 (S.D.N.Y. 1965). 

Having thus determined that liability must be limited, 

% 

I now must determine whether the plaintiff has proved liability 
and is therefore entitled to partial judgment on that ques- 
tion alone. 

The defendants resist the entry of summary judgment 
not by saying that there is no negligence shown by the facts 
of this case but by arguing that it is unclear whether the 
defendants or the third-party defendants should bo hold lia- 
ble or whether the liability should be joint and several. 

In effect the defendants have admitted that plaintiff is 
entitled to recover but suggest that plaintiff must bo 
denied its recovery until the various tiers of defendants 
resolve who is to pay and how much. Such a result is unjust 
and repugnant to this Court. 

The defendants were the last to have actual direct 
control over plaintiff's goods prior to the damage to them. 
Judgment will enter against them and thereafter they may 
pursue their third-party claims. 
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While I am relatively cortain that the damage 
complained of is in excess of the $500 COGSA limitation, 
the defendants have not so admitted. Unless the parties 
so stipulate the matter will be referred to a Commissioner 
to ascertain the amount of deunages. 

Settle order in accordance with this opinion. on 
seven days notice. 




I 




Oatedi Now York, New York 
November 1973. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ATAKA & CO. , LTD . , 
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Index No. 

71 Civ. 1503 
(KTD) 

PARTIAL SUMMARY 
JUDGMENT 


Plaintiff having moved pursuant to Rule 56 of the 
Federal Rules of Civil Procedure for summary judgment 
against defendants derrick barge HOWLETT NO. 18 and M. P. 
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Hewlett, Inc. and to strike the first affirmative defense 
alleged in defendants' answer, and the motion having come 
on to be heard before the Honorable Kevin Thomas Duffy, 
United States District Judge, with Messrs. Hill, Rivkins 
McGowan & Carey, attorneys for plaintiff, having appeared 
in support thereof and Messrs. Thacher, Proffitt & Wood, 
attorneys for defendr. its, having appeared in opposition 
thereto , 

NOW, upon reading and filing the notice of motion 
dated August 15, 1973, the affidavit of Martin B. Mulroy , 
sworn to on August l r >, 1973 and the exhibits annexed 
thereto, ail submitted in support of the motion, and the 
affidavit of Raymond S. Jackson, Jr. , sworn to on 
October 5, 1973 submitted in opposition thereto, and, 
after due deliberation the court having rendered its 
written opinion dated Nr ember 28, 1973 granting the 
plaintiff's motion for summary judgment an<' denying 
plaintiff's motion to strike the first affirmative 
defense alleged in defendants' answer, and each of the 
parties to this action having stipulated subsequently that 
the damage complained of by plaintiff exceeds $500, and 
the court having found for purposes of Ru] -* 54(b) of the 
Federal Rules of Civil Procedure that there is no just 
reason for delay in the entry of judgment, and upon motion 
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of Messrs. Hill, Rivkins , McGowan & Carey, attorneys for 
pxaintiff, it is 

ORDERED, ADJUDGED AND DECREED that plaintiff's 
motion for summary judgment against defendants derrick 
barge IIOWLETT NO. 18 and M. P.. Howlett, Inc. be and it 
hereby is granted, and it is further 

ORDERED, ADJUDGED AND DECREED that plaintiff’s 
motion to strike the first affirmative defense alleged in 
defendants' answer be and it hereby is denied, and it is 
further 

ORDERED. ADJUDGED AND DECREED that plaintiff have 
judgment against derrick barge HOWLETT NO. 18 and M. P. 
Howlett, Inc., jointly and severally, in the sum of $500, 
and it is further 

ORDERED, ADJUDGED AND DECREED that nothing contained 
in this order shall prejudice the prosecution by the third- 
and fourth-party plaintiffs of the third- and fourth-party 
claims alleged herein and that the court retains 
jurisdiction over those claims. 
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SOUTHERN DISTRICT OP NEW , JRK 
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ATAKA ft CO., LTD., 

Plaintiff, 

-against- 

DERRICK BARGE HOWLETT NO. 18, its 
engines, boilers, etc., M.P. HOWLETT 
INC., and EDWARD WITHAM, 

Defendants and 
3r<i party 
plaintiffs, 
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CARGO GEAR BUREAU, INC., 

3rd party defendants 
-attd- 

THE HOME INSURANCE COMPANY, 

Third-party defend- 
ant and Fourth-party 
plaintiff, 
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PIREMAN'3 FUND INSURANCE COMPANY, 

Fourth-Party 
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NOTICE OF 
APPEAL 


PLEASE TAKE NOTICE that ATAKA & CO. LTD., plaintiff 
herein, appeals to* the United States Court of Appeals for 
the* Second Circuit from the Judgment entered herein on 

I 


Notice of Appeal 

January 13* 197^ (upon the Opinion of the Honorable 
Kevin Duffy dated November 28, 1973) to the extent that 

such judgment limits the plaintiff's recovery to the $500.00 
package l.'mj.ta* 'on. 

Dated: New York, New York 

, /i./ - • / 

v 

Yours, etc., 

TIILL, RTVKINS, CAREY, LOESBERG 
& O'BRIEN 
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96 Fulton Street 

New YorV , T,'ew York 100 3 ° 
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Attorneys for Defendants 

Office and P. 0 . Addronn 

40 Wall Street 

New York, Now York 10003 
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TNE LOME INSURANCE COMPANY , 

Third-Party Defendant and 
Fourth-Party Pi aintif f , 


-aqains t- 


F I REMAN S FUND INSURANCE COMPANY , : 

Fourth -Party Defendant.. 

X 

SIRS ; 

PLiJASl TARE IOVICE that defendants Derrick Sarqe 
u iWu.i'T J>». ID and M. P. Rowlett, Inc. hereby cross-aopoal 
ri > tie iruitoN States Court «,f A meals for the So cone. Circuit 
jud«fiierit entered herein on January 15, 1D74 to the 
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extent taut; it cranks summary judgment .vMin.st r ion for ar.” 
damage:? • 
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Yours, etc. 
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Attorney for third-part-' defendant 
International Cargo Gem Bureau, Inc. 
110 William Street 
New York, New York 

MLSSRS . HILL, BETTS S. N/iSil 
Attorneys for third-party defendant 
Maher Stevedoring Conoany , Inc. 

One WoMd Trade Center 
New York , New York 


MESSRS . BIGilAM, EM GEAR, .TONES & HOUSTON 
Attorneys for *-’ii rd-partv defendant 
The Hone Insr.ane : Comnany 
9 9 John Gtree " 

New Yorn , New Y<- j k 



Due and timoly co.-.l.o of copi^ 

of the within /?/y><~*J 2 )yx is he ^ y 
admitted thin cay of < 7 i/Vc 197 </ 

0 A 'f c '^ v -* — l/ 

Attorney^for J^G/r&A'Z+orj jf/Od /^ez-y 

/?AAsAsrs^^s - e/Zcef #A/j> r - f? /*? 


